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FI LED:
STATE OF ARI ZONA ROGER KEVI N HAYS
V.
LANCE T TURNER KEVI N L BURNS

DOCKET- CRI M NAL- CCC
FI LE ROOM CSC

MESA CI TY COURT
REMAND DESK CR- CCC

M NUTE ENTRY

MESA C TY COURT

Cit. No. #732444

Charge: 3. DU WTH 0.10% BAC OR MCRE
DOB: 07/15/ 74

DOC. 10/ 21/00

| T 1S ORDERED directing the Clerk in Court File
Servi ces/ Docket to anend the caption to reflect the true
spelling of the Defendant’s nanme to be: LANCE T. TYRNER.
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This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution, Article VI, Section 16, and AR S. Section
12-124(A) .

This matter has been under advisenent and the Court has
considered and reviewed the record of the proceedings from the
trial court and the nenoranda submtted by counsel.

The Appellant <clains that a phlebotomst who is not
supervised by a physician (as nedical assistants are required
under A R S. Section 32-1456(A)) is not a “qualified person
within the neaning of A R S. Section 28-1388(A)” authorized to
perform a blood draw to test for blood-alcohol content.
Therefore, Appellant asserts that the trial judge erred in
denying his Mdtion to Suppress the results of the bl ood draw.

First, this Court notes that A R S. Section 32-1456(A) is a
regul atory statute governing nedical assistants. That statute
has qo applicability to a forensic blood draw in a crimnal
case.

Evi dence was presented to the trial judge that a qualified
i ndividual perforned the blood draw in this case. It is
inportant to note that there is no question but that the blood
draw was perfornmed properly by sonmeone who knew what (s)he was
doi ng, who had experience, and that no physical harm was caused
to the Appellant during the blood draw. The only question is
whet her the phlebotom st was supervised by a physician. The
trial judge found that the phlebotomst was a qualified
i ndi vidual within the nmeaning of applicable |aw?

Most inportantly, A R S. Section 28-1388(A) provides in the
second sentence of the section:

! State of Arizonaex rel. Pennartz v. Olcavage, 200 Ariz. 582, 30 P.3d 649 (App.2001).
2 A.R.S. Section 28-1388(A); State v. Nihiser, 191 Ariz. 199, 953 P.2d 1252 (App. 1997).
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The qual i fications of t he i ndi vi dua
wi t hdrawi ng the blood and the nmethod used to
withdraw the blood are not foundationa
prerequisites for the admssibility of a
bl ood- al cohol cont ent determination rmade
pursuant to this subsection

Appel l ant seens to have ignored the second sentence of this
statute as quoted above. Clearly, our legislature has provided
that the qualifications of the individual or phlebotom st
wi t hdrawi ng the bl ood are not foundational prerequisites for the
adm ssibility of the alcohol content of the blood. There is no
statutory or constitutional right to have a nedical assistant or
phl ebot om st supervised by a physician perform a blood draw
under either Arizona |aw or Federal |aw.

Appellant’s conplaints regarding the phlebotom st are,
therefore, without nerit. The trial judge correctly denied the
Motion to Suppress for the reasons that the qualifications of
the person nmaking the blood draw are not prerequisites to the
adm ssibility of the results of the bl ood draw.

Appel lant also conplains that the trial court inproperly
admtted evidence from wtness, Kenneth Haley that 1in his
opi nion the nunber of clues observed by Appellant’s performance
on the HGN test indicated a 65% chance that Appellant’s blood
al cohol concentration |evel exceeded .10. Appellant’s only
obj ection was foundation. Appel l ee correctly points out that
Appel l ant did not object to the prosecutor’s followup question
whet her the probability of blood alcohol concentration greater
than the legal limt increases when there are additional cues of
i ntoxication. Specifically, the prosecutor asked:

And does that probability increase or
decrease when clues are - - additional clues
are seen on the individual performng field
sobriety test??®

3 R.T. of August 14, 2001 at page 90.
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Kenneth Haley answered, “it increases.”® The general rule is

that the failure to object to evidence or testinony at trial
constitutes a waiver of that objection on appeal in the absence
of fundanmental error.® This Court does not find any error in the
adm ssion of the testinony of Kenneth Haley given the anount of
substantial conpelling evidence agai nst Appell ant.

Appellant also contends that the trial court erred in
allowing testinmony and evidence regarding the blood test kit
because of a deficient chain of custody. However, the proponent
of evidence need not prove a chain of custody by calling every
person who had contact with the evidence.® Rather the proponent
of evidence nust prove that the object offered 1is in
substantially the sane condition as when the crinme was commtted
or the object was seized.” This Court finds no error by the
trial court in permtting testinony and admtting the State's
exhi bit concerning the bl ood al cohol |evel.

Finally, Appellant contends that testinony fromthe State’'s
crimnalist, Gegory B. OChlson, was prejudicial. M. dson
testified about the legal inpairnent |evel utilized by other
states in other countries. He stated, “if you go to Scandi navi a
it’s a 0.02.”% The trial court sustained Appellant’s counsel’s
objection to the question as non-responsive. The trial court
al so struck any references to other states’ |egal standards and
instructed the jury to disregard that portion of M. Onhlson's

t esti nony. Counsel for Appellant did not nove for a mstrial,
nor did counsel request any additional instructions other than
those given by the trial court. G ven the fact that evidence

was presented that Appellant’s blood al cohol content was .111,
it is difficult to see how Appellant was prejudiced in any way
from M. OChlson’s testinony. Further, the trial court

4
Id.
® State v. Gendron, 168 Ariz. 153, 812 P.2d 626 (1991).
j Statev. Davis, 110 Ariz. 51, 514 P.2d 1239 (1973).
Id.
8 R.T. of August 14, 2001, at page 114.
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instructed the jury that the testinmony was stricken and they

were not to consider it for any purpose. This Court finds no
error.

| T I'S THEREFORE ORDERED affirm ng the judgment of guilt and
sentence i nposed by the | ower court.

| T IS FURTHER ORDERED remanding this case back to the Msa
City Court for all further and future proceedings in this case.
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